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(2) Every investment adviser whose
registration is pending on January 1,
1986 shall promptly file as an amend-
ment to the application a complete
Form ADV (§ 279.1 of this chapter as re-
vised as of January 1, 1986), prior to its
registration becoming effective, unless
it shall have prior thereto so amended
its application.

(b)(1) If the information contained in
response to Items 1, 2, 3, 4, 5, 8, 11, 13A,
13B, 14A and 14B of Part I of any appli-
cation for registration as an invest-
ment adviser, or in any amendment
thereto, becomes inaccurate for any
reason or if the information contained
in response to any question in Items 9
and 10 of Part I, all of Part II (except
Item 14), and all of Schedule H of any
application for registration as an in-
vestment adviser, or in any amend-
ment thereto, becomes inaccurate in a
material manner, the investment ad-
viser shall promptly file an amendment
on Form ADV (§ 279.1 of this chapter)
correcting such information.

(2) For all other changes not des-
ignated in paragraph (b)(1) of this sec-
tion, the investment adviser shall file
an amendment on Form ADV correct-
ing such information within 90 days of
the end of the fiscal year. In addition,
a balance sheet as required by Item 14
of Part II shall be filed within 90 days
of the end of the applicant’s fiscal year.

(c) Every investment adviser whose
registration is effective on the last day
of its fiscal year shall file a Form
ADV–S (§ 279.3 of this chapter) within 90
days of the end of its fiscal year unless
its registration has been withdrawn,
cancelled or revoked prior to that date.

(d) Every document required pursu-
ant to this rule shall constitute a ‘‘re-
port’’ within the meaning of sections
204 and 207 of the Act (15 U.S.C. 80b–4,
80b–7).

(Secs. 15(b)(1) and 23(a) (15 U.S.C. 78o(b)(1)
and 78w(a)))
[44 FR 7877, Feb. 7, 1979, as amended at 50 FR
42909, Oct. 23, 1985; 51 FR 5515, Feb. 14, 1986;
59 FR 21661, Apr. 26, 1994]

EFFECTIVE DATE NOTE: At 61 FR 68503, Dec.
27, 1996, § 275.204–1(c) was stayed indefinitely.

§ 275.204–2 Books and records to be
maintained by investment advisers.

(a) Every investment adviser who
makes use of the mails or of any means

or instrumentality of interstate com-
merce in connection with his or its
business as an investment adviser
(other than one specifically exempted
from registration pursuant to section
203(b) of the Act) shall make and keep
true, accurate and current the follow-
ing books and records relating to his
investment advisory business:

(1) A journal or journals, including
cash receipts and disbursements,
records, and any other records of origi-
nal entry forming the basis of entries
in any ledger.

(2) General and auxiliary ledgers (or
other comparable records) reflecting
asset, liability, reserve, capital, in-
come and expense accounts.

(3) A memorandum of each order
given by the investment adviser for the
purchase or sale of any security, of any
instruction received by the investment
adviser concerning the purchase, sale,
receipt or delivery of a particular secu-
rity, and of any modification or can-
cellation of any such order or instruc-
tion. Such memoranda shall show the
terms and conditions of the order, in-
struction, modification or cancella-
tion; shall identify the person con-
nected with the investment adviser
who recommended the transaction to
the client and the person who placed
such order; and shall show the account
for which entered, the date of entry,
and the bank, broker or dealer by or
through whom executed where appro-
priate. Orders entered pursuant to the
exercise of discretionary power shall be
so designated.

(4) All check books, bank statements,
cancelled checks and cash
reconciliations of the investment ad-
viser.

(5) All bills or statements (or copies
thereof), paid or unpaid, relating to the
business of the investment adviser as
such.

(6) All trial balances, financial state-
ments, and internal audit working pa-
pers relating to the business of such in-
vestment adviser.

(7) Originals of all written commu-
nications received and copies of all
written communications sent by such
investment adviser relating to (i) any
recommendation made or proposed to
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be made and any advice given or pro-
posed to be given, (ii) any receipt, dis-
bursement or delivery of funds or secu-
rities, or (iii) the placing or execution
of any order to purchase or sell any se-
curity: Provided, however, (a) That the
investment adviser shall not be re-
quired to keep any unsolicited market
letters and other similar communica-
tions of general public distribution not
prepared by or for the investment ad-
viser, and (b) that if the investment ad-
viser sends any notice, circular or
other advertisement offering any re-
port, analysis, publication or other in-
vestment advisory service to more
than 10 persons, the investment adviser
shall not be required to keep a record
of the names and addresses of the per-
sons to whom it was sent; except that
if such notice, circular or advertise-
ment is distributed to persons named
on any list, the investment adviser
shall retain with the copy of such no-
tice, circular or advertisement a
memorandum describing the list and
the source thereof.

(8) A list or other record of all ac-
counts in which the investment adviser
is vested with any discretionary power
with respect to the funds, securities or
transactions of any client.

(9) All powers of attorney and other
evidences of the granting of any discre-
tionary authority by any client to the
investment adviser, or copies thereof.

(10) All written agreements (or copies
thereof) entered into by the investment
adviser with any client or otherwise re-
lating to the business of such invest-
ment adviser as such.

(11) A copy of each notice, circular,
advertisement, newspaper article, in-
vestment letter, bulletin or other com-
munication that the investment ad-
viser circulates or distributes, directly
or indirectly, to 10 or more persons
(other than persons connected with
such investment adviser), and if such
notice, circular, advertisement, news-
paper article, investment letter, bul-
letin or other communication rec-
ommends the purchase or sale of a spe-
cific security and does not state the
reasons for such recommendation, a
memorandum of the investment ad-
viser indicating the reasons therefor.

(12)(i) A record of every transaction
in a security in which the investment

adviser or any advisory representative
(as hereinafter defined) of such invest-
ment adviser has, or by reason of such
transaction acquires, any direct or in-
direct beneficial ownership, except (A)
transactions effected in any account
over which neither the investment ad-
viser nor any advisory representative
of the investment adviser has any di-
rect or indirect influence or control;
and (B) transactions in securities
which are direct obligations of the
United States. Such record shall state
the title and amount of the security in-
volved; the date and nature of the
transaction (i.e., purchase, sale or
other acquisition or disposition); the
price at which it was effected; and the
name of the broker, dealer or bank
with or through whom the transaction
was effected. Such record may also
contain a statement declaring that the
reporting or recording of any such
transaction shall not be construed as
an admission that the investment ad-
viser or advisory representative has
any direct or indirect beneficial owner-
ship in the security. A transaction
shall be recorded not later than 10 days
after the end of the calendar quarter in
which the transaction was effected.

(ii) For purposes of this paragraph—
(A) The term advisory representative

shall mean any partner, officer or di-
rector of the investment adviser; any
employee who makes any recommenda-
tion, who participates in the deter-
mination of which recommendation
shall be made, or whose functions or
duties relate to the determination of
which recommendation shall be made;
any employee who, in connection with
his duties, obtains any information
concerning which securities are being
recommended prior to the effective dis-
semination of such recommendations
or of the information concerning such
recommendations; and any of the fol-
lowing persons who obtain information
concerning securities recommenda-
tions being made by such investment
advisor prior to the effective dissemi-
nation of such recommendations or of
the information concerning such rec-
ommendations: (1) Any person in a con-
trol relationship to the investment ad-
visor, (2) any affiliated person of such
controlling person, and (3) any affili-
ated person of such affiliated person.
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(B) Control shall have the same mean-
ing as that set forth in section 2(a)(9)
of the Investment Company Act of 1940,
as amended.

(iii) An investment adviser shall not
be deemed to have violated the provi-
sions of paragraph (a)(12) of this sec-
tion because of his failure to record se-
curities transactions of any advisory
representative if he establishes that he
instituted adequate procedures and
used reasonable diligence to obtain
promptly reports of all transactions re-
quired to be recorded.

(13)(i) Notwithstanding the provi-
sions of paragraph (a)(12) of this sec-
tion above, where the investment ad-
viser is primarily engaged in a business
or businesses other than advising reg-
istered investment companies or other
advisory clients, a record must be
maintained of every transaction in a
security in which the investment ad-
viser or any advisory representative (as
hereinafter defined) of such investment
adviser has, or by reason of such trans-
action acquires, any direct or indirect
beneficial ownership, except (A) trans-
actions effected in any account over
which neither the investment adviser
nor any advisory representative of the
investment adviser has any direct or
indirect influence or control; and (B)
transactions in securities which are di-
rect obligations of the United States.
Such record shall state the title and
amount of the security involved; the
date and nature of the transaction (i.e.,
purchase, sale or other acquisition or
disposition); the price at which it was
effected; and the name of the broker,
dealer or bank with or through whom
the transaction was effected. Such
record may also contain a statement
declaring that the reporting or record-
ing of any such transaction shall not
be construed as an admission that the
investment adviser or advisory rep-
resentative has any direct or indirect
beneficial ownership in the security. A
transaction shall be recorded not later
than 10 days after the end of the cal-
endar quarter in which the transaction
was effected.

(ii) For purposes of this paragraph—
(A) The term advisory representative,

when used in connection with a com-
pany primarily engaged in a business
or businesses other than advising reg-

istered investment companies or other
advisory clients, shall mean any part-
ner, officer, director, or employee of
the investment adviser who makes any
recommendation, who participates in
the determination of which rec-
ommendation shall be made, or whose
functions or duties relate to the deter-
mination of which recommendation
shall be made, or who, in connection
with his duties, obtains any informa-
tion concerning which securities are
being recommended prior to the effec-
tive dissemination of such rec-
ommendations or of the information
concerning such recommendations; and
any of the following persons who ob-
tain information concerning securities
recommendation being made by such
investment adviser prior to the effec-
tive dissemination of such rec-
ommendations or of the information
concerning such recommendations: (1)
Any person in a control relationship to
the investment adviser, (2) any affili-
ated person of such controlling person,
and (3) any affiliated person of such af-
filiated person.

(B) Control shall have the same mean-
ing as that set forth in section 2(a)(9)
of the Investment Company Act of 1940,
as amended.

(C) An investment adviser is ‘‘pri-
marily engaged in a business or busi-
nesses other than advising registered
investment companies or other advi-
sory clients’’ when, for each of its most
recent three fiscal years or for the pe-
riod of time since organization, which-
ever is lesser, the investment adviser
derived, on an unconsolidated basis,
more than 50 percent of (1) its total
sales and revenues, and (2) its income
(or loss) before income taxes and ex-
traordinary items, from such other
business or businesses.

(iii) An investment adviser shall not
be deemed to have violated the provi-
sions of this paragraph (a)(13) because
of his failure to record securities trans-
actions of any advisory representative
if he establishes that he instituted ade-
quate procedures and used reasonable
diligence to obtain promptly reports of
all transactions required to be re-
corded.
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(14) A copy of each written statement
and each amendment or revision there-
of, given or sent to any client or pro-
spective client of such investment ad-
viser in accordance with the provisions
of Rule 204–3 under the Act, and a
record of the dates that each written
statement, and each amendment or re-
vision thereof, was given, or offered to
be given, to any client or prospective
client who subsequently becomes a cli-
ent.

(15) All written acknowledgments of
receipt obtained from clients pursuant
to § 275.206(4)–3(a)(2)(iii)(B) and copies
of the disclosure documents delivered
to clients by solicitors pursuant to
§ 275.206(4)–3.

(16) All accounts, books, internal
working papers, and any other records
or documents that are necessary to
form the basis for or demonstrate the
calculation of the performance or rate
of return of any or all managed ac-
counts or securities recommendations
in any notice, circular, advertisement,
newspaper article, investment letter,
bulletin or other communication that
the investment adviser circulates or
distributes, directly or indirectly, to 10
or more persons (other than persons
connected with such investment ad-
viser); provided, however, that, with re-
spect to the performance of managed
accounts, the retention of all account
statements, if they reflect all debits,
credits, and other transactions in a cli-
ent’s account for the period of the
statement, and all worksheets nec-
essary to demonstrate the calculation
of the performance or rate of return of
all managed accounts shall be deemed
to satisfy the requirements of this
paragraph.

(b) If an investment adviser subject
to paragraph (a) of this section has cus-
tody or possession of securities or
funds of any client, the records re-
quired to be made and kept under para-
graph (a) of this section shall include:

(1) A journal or other record showing
all purchases, sales, receipts and deliv-
eries of securities (including certificate
numbers) for such accounts and all
other debits and credits to such ac-
counts.

(2) A separate ledger account for each
such client showing all purchases,
sales, receipts and deliveries of securi-

ties, the date and price of each pur-
chase and sale, and all debits and cred-
its.

(3) Copies of confirmations of all
transactions effected by or for the ac-
count of any such client.

(4) A record for each security in
which any such client has a position,
which record shall show the name of
each such client having any interest in
such security, the amount or interest
of each such client, and the location of
each such security.

(c) Every investment adviser subject
to paragraph (a) of this section who
renders any investment supervisory or
management service to any client
shall, with respect to the portfolio
being supervised or managed and to the
extent that the information is reason-
ably available to or obtainable by the
investment adviser, make and keep
true, accurate and current:

(1) Records showing separately for
each such client the securities pur-
chased and sold, and the date, amount
and price of each such purchase and
sale.

(2) For each security in which any
such client has a current position, in-
formation from which the investment
adviser can promptly furnish the name
of each such client, and the current
amount or interest of such client.

(d) Any books or records required by
this section may be maintained by the
investment adviser in such manner
that the identity of any client to whom
such investment adviser renders in-
vestment supervisory services is indi-
cated by numerical or alphabetical
code or some similar designation.

(e)(1) All books and records required
to be made under the provisions of
paragraphs (a) to (c)(1), inclusive, of
this rule (except for books and records
required to be made under the provi-
sions of paragraphs (a)(11) and (a)(16) of
this rule), shall be maintained and pre-
served in an easily accessible place for
a period of not less than five years
from the end of the fiscal year during
which the last entry was made on such
record, the first two years in an appro-
priate office of the investment adviser.

(2) Partnership articles and any
amendments thereto, articles of incor-
poration, charters, minute books, and
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stock certificate books of the invest-
ment adviser and of any predecessor,
shall be maintained in the principal of-
fice of the investment adviser and pre-
served until at least three years after
termination of the enterprise.

(3) Books and records required to be
made under the provisions of para-
graphs (a)(11) and (a)(16) of this rule
shall be maintained and preserved in
an easily accessible place for a period
of not less than five years, the first two
years in an appropriate office of the in-
vestment adviser, from the end of the
fiscal year during which the invest-
ment adviser last published or other-
wise disseminated, directly or indi-
rectly, the notice, circular, advertise-
ment, newspaper article, investment
letter, bulletin or other communica-
tion.

(f) An investment adviser subject to
paragraph (a) of this section, before
ceasing to conduct or discontinuing
business as an investment adviser shall
arrange for and be responsible for the
preservation of the books and records
required to be maintained and pre-
served under this section for the re-
mainder of the period specified in this
section, and shall notify the Commis-
sion in writing, at its principal office,
Washington, D.C. 20549, of the exact ad-
dress where such books and records
will be maintained during such period.

(g)(1) The records required to be
maintained and preserved pursuant to
this rule may be immediately produced
or reproduced by photograph on film
or, as provided in paragraph (g)(2) of
this section, on magnetic disk, tape or
other computer storage medium, and
be maintained and preserved for the re-
quired time in that form. If records are
produced or reproduced by photo-
graphic film or computer storage me-
dium, the investment adviser shall:

(i) Arrange the records and index the
films or computer storage medium so
as to permit the immediate location of
any particular record,

(ii) Be ready at all times to provide,
and promptly provide, any facsimile
enlargement of film or computer print-
out or copy of the computer storage
medium which the Commission by its
examiners or other representatives
may request,

(iii) Store separately from the origi-
nal one other copy of the film or com-
puter storage medium for the time re-
quired,

(iv) With respect to records stored on
computer storage medium, maintain
procedures for maintenance and preser-
vation of, and access to, records so as
to reasonably safeguard records from
loss, alteration, or destruction, and

(v) With respect to records stored on
photographic film, at all times have
available for Commission examination
of its records pursuant to section 204 of
the Investment Advisers Act of 1940, fa-
cilities for immediate, easily readable
projection of the film and for produc-
ing easily readable facsimile enlarge-
ments.

(2) Pursuant to paragraph (g)(1) of
this section an adviser may maintain
and preserve on computer tape or disk
or other computer storage medium
records which, in the ordinary course
of the adviser’s business, are created by
the adviser on electronic media or are
received by the adviser solely on elec-
tronic media or by electronic data
transmission.

(h)(1) Any book or other record made,
kept, maintained and preserved in
compliance with §§ 240.17a–3 and
240.17a–4 of this chapter under the Se-
curities Exchange Act of 1934, which is
substantially the same as the book or
other record required to be made, kept,
maintained and preserved under this
section, shall be deemed to be made,
kept maintained and preserved in com-
pliance with this section.

(2) A record made and kept pursuant
to any provision of paragraph (a) of
this section, which contains all the in-
formation required under any other
provision of paragraph (a) of this sec-
tion, need not be maintained in dupli-
cate in order to meet the requirements
of the other provision of paragraph (a)
of this section.

(i) As used in this section the term
‘‘discretionary power’’ shall not in-
clude discretion as to the price at
which or the time when a transaction
is or is to be effected, if, before the
order is given by the investment ad-
viser, the client has directed or ap-
proved the purchase or sale of a defi-
nite amount of the particular security.
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(j)(1) Except as provided in paragraph
(j)(3) of this section, each non-resident
investment adviser registered or apply-
ing for registration pursuant to section
203 of the Act shall keep, maintain and
preserve, at a place within the United
States designated in a notice from him
as provided in paragraph (j)(2) of this
section true, correct, complete and cur-
rent copies of books and records which
he is required to make, keep current,
maintain or preserve pursuant to any
provisions of any rule or regulation of
the Commission adopted under the Act.

(2) Except as provided in paragraph
(j)(3) of this section, each nonresident
investment adviser subject to this
paragraph (j) shall furnish to the Com-
mission a written notice specifying the
address of the place within the United
States where the copies of the books
and records required to be kept and
preserved by him pursuant to para-
graph (j)(1) of this section are located.
Each non-resident investment adviser
registered or applying for registration
when this paragraph becomes effective
shall file such notice within 30 days
after such rule becomes effective. Each
non-resident investment adviser who
files an application for registration
after this paragraph becomes effective
shall file such notice with such applica-
tion for registration.

(3) Notwithstanding the provisions of
paragraphs (j)(1) and (2) of this section,
a non-resident investment adviser need
not keep or preserve within the United
States copies of the books and records
referred to in said paragraphs (j)(1) and
(2), if:

(i) Such non-resident investment ad-
viser files with the Commission, at the
time or within the period provided by
paragraph (j)(2) of this section, a writ-
ten undertaking, in form acceptable to
the Commission and signed by a duly
authorized person, to furnish to the
Commission, upon demand, at its prin-
cipal office in Washington, D.C., or at
any Regional or District Office of the
Commission designated in such de-
mand, true, correct, complete and cur-
rent copies of any or all of the books
and records which he is required to
make, keep current, maintain or pre-
serve pursuant to any provision of any
rule or regulation of the Commission
adopted under the Act, or any part of

such books and records which may be
specified in such demand. Such under-
taking shall be in substantially the fol-
lowing form:

The undersigned hereby undertakes to fur-
nish at its own expense to the Securities and
Exchange Commission at its principal office
in Washington, D.C. or at any Regional or
District Office of said Commission specified
in a demand for copies of books and records
made by or on behalf of said Commission,
true, correct, complete and current copies of
any or all, or any part, of the books and
records which the undersigned is required to
make, keep current or preserve pursuant to
any provision of any rule or regulation of the
Securities and Exchange Commission under
the Investment Advisers Act of 1940. This un-
dertaking shall be suspended during any pe-
riod when the undersigned is making, keep-
ing current, and preserving copies of all of
said books and records at a place within the
United States in compliance with Rule 204–
2(j) under the Investment Advisers Act of
1940. This undertaking shall be binding upon
the undersigned and the heirs, successors
and assigns of the undersigned, and the writ-
ten irrevocable consents and powers of attor-
ney of the undersigned, its general partners
and managing agents filed with the Securi-
ties and Exchange Commission shall extend
to and cover any action to enforce same.

and
(ii) Such non-resident investment ad-

viser furnishes to the Commission, at
his own expense 14 days after written
demand therefor forwarded to him by
registered mail at his last address of
record filed with the Commission and
signed by the Secretary of the Commis-
sion or such person as the Commission
may authorize to act in its behalf,
true, correct, complete and current
copies of any or all books and records
which such investment adviser is re-
quired to make, keep current or pre-
serve pursuant to any provision of any
rule or regulation of the Commission
adopted under the Act, or any part of
such books and records which may be
specified in said written demand. Such
copies shall be furnished to the Com-
mission at its principal office in Wash-
ington, D.C., or at any Regional or Dis-
trict Office of the Commission which
may be specified in said written de-
mand.

(4) For purposes of this rule the term
non-resident investment adviser shall
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have the meaning set out in § 275.0–
2(d)(3) under the Act.

(Sec. 206, 54 Stat. 852, as amended, 15 U.S.C.
80b–6; sec. 211(a); Pub. L. 76–768, as amended
by Pub. L. 86–750; 855 as amended by 74 Stat.
886, 887, 888; secs. 204, 206(4) and 211(a) (15
U.S.C. 80b–4 and 80b–11(a)))

[26 FR 5002, June 6, 1961, as amended at 31 FR
10921, Aug. 17, 1966; 40 FR 8549, Feb. 28, 1975;
40 FR 45162, Oct. 1, 1975; 44 FR 7877, Feb. 7,
1979; 44 FR 42130, July 18, 1979; 50 FR 2543,
Jan. 17, 1985; 53 FR 32035, Aug. 23, 1988; 59 FR
5946, Feb. 9, 1994]

§ 275.204–3 Written disclosure state-
ments.

(a) General requirement. Unless other-
wise provided in this rule, an invest-
ment adviser, registered or required to
be registered pursuant to section 203 of
the Act shall, in accordance with the
provisions of this section, furnish each
advisory client and prospective advi-
sory client with a written disclosure
statement which may be either a copy
of Part II of its form ADV which com-
plies with § 275.204–1(b) under the Act or
a written document containing at least
the information then so required by
Part II of Form ADV.

(b) Delivery. (1) An investment ad-
viser, except as provided in paragraph
(2), shall deliver the statement re-
quired by this section to an advisory
client or prospective advisory client (i)
not less than 48 hours prior to entering
into any written or oral investment ad-
visory contract with such client or pro-
spective client, or (ii) at the time of
entering into any such contract, if the
advisory client has a right to termi-
nate the contract without penalty
within five business days after entering
into the contract.

(2) Delivery of the statement re-
quired by paragraph (1) need not be
made in connection with entering into
(i) an investment company contract or
(ii) a contract for impersonal advisory
services.

(c) Offer to deliver. (1) An investment
adviser, except as provided in para-
graph (2), annually shall, without
charge, deliver or offer in writing to
deliver upon written request to each of
its advisory clients the statement re-
quired by this section.

(2) The delivery or offer required by
paragraph (c)(1) of this section need

not be made to advisory clients receiv-
ing advisory services solely pursuant
to (i) an investment company contract
or (ii) a contract for impersonal advi-
sory services requiring a payment of
less than $200;

(3) With respect to an advisory client
entering into a contract or receiving
advisory services pursuant to a con-
tract for impersonal advisory services
which requires a payment of $200 or
more, an offer of the type specified in
paragraph (c)(1) of this section shall
also be made at the time of entering
into an advisory contract.

(4) Any statement requested in writ-
ing by an advisory client pursuant to
an offer required by this paragraph
must be mailed or delivered within
seven days of the receipt of the re-
quest.

(d) Omission of inapplicable informa-
tion. If an investment adviser renders
substantially different types of invest-
ment advisory services to different ad-
visory clients, any information re-
quired by Part II of Form ADV may be
omitted from the statement furnished
to an advisory client or prospective ad-
visory client if such information is ap-
plicable only to a type of investment
advisory service or fee which is not
rendered or charged, or proposed to be
rendered or charged, to that client or
prospective client.

(e) Other disclosures. Nothing in this
rule shall relieve any investment ad-
viser from any obligation pursuant to
any provision of the Act or the rules
and regulations thereunder or other
federal or state law to disclose any in-
formation to its advisory clients or
prospective advisory clients not spe-
cifically required by this rule.

(f) Sponsors of wrap fee programs. (1)
An investment adviser, registered or
required to be registered pursuant to
section 203 of the Act, that is com-
pensated under a wrap fee program for
sponsoring, organizing, or administer-
ing the program, or for selecting, or
providing advice to clients regarding
the selection of, other investment ad-
visers in the program, shall, in lieu of
the written disclosure statement re-
quired by paragraph (a) of this section
and in accordance with the other provi-
sions of this section, furnish each cli-
ent and prospective client of the wrap
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